#36.24 7/8/T1
Memorandum 71-50

Subject: Study 36.24 - Condemnation (The Right to Take--"More Necessary"
Public Use)

At the September 1970 meeting, the Commission tentatively approved
Chapter 8 (Sections 450 through 455) of the Comprehensive Statute relating

to the right to take for a "more necessary" public use. This chapter
replaces paragraph {3) of both Section 1240 and 1241 of the Code of Civil
Procedure. There remains in the Code of Civil Procedure three additional
sections relating to the "more necessary” public use issue which should be
disposed of in our comprehensive revision of the law of eminent domain.
These are Sections 1241.7 (Exhibit I), 1241.9 (Exhibit IT), and 1245.4
(footnote 1, Exhibit IV). This memorandum deals with the disposition of f
these three sections.

Sections 1241.7 and 1241.9 were both recently enacted for the apparent
purpcse of protecting parks, preserves, open space, and historical sites
from condemnstion for public use. However, special procedural limitations
are provided where the use for which the property is sought is a state high-
way. The staff recommends that the substance of both_of these sectione be
retained but that the sections themselves be divided and their provisions be
transferred to more appropriate places in the Eminent Domain Code and the
Streets and Highways Code. Exhibit IIT indicates how we would make this
disposition.

Section 1245.k ig a special sect}on apperently added to the Code of
Civil Procedure to facilitate a takir_:{;g by the City of Marysville of the rights
and interests in property known as "Cortez Square.” See Exhibit IV. The

section has a "more necessary" use aspect insofar as it suthorizes = taking
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by a city of property apparently already devoted to a public use in which
other public entities may have some ownership interest. As enacted, however,
the section 1is very parrowly drawn and seems to be the sort of vestigial
remnant that can safely be repesled. In making this recommendation, however,
the staff suggests that the more general matter of joinder of the state and
other public entities with potential interests in property socught tc be
taken by eminent domain be preserved and dealt with in conmnection with our
work on the procedural aspects of the comprehensive eminent domein gtudy.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary

-Pa



Memorandum 71-50

EXHIBIT I

CODE OF CIVIL PROCEDURE § 1241.7

§ 12417 Park property; prasumgtion as to hest pudlic wees; deciaratory retie?
sgalnat hlghway use

fa) Except as provided !n sobdivisiom (b), notwithatanding asy octher provislon
of law to the contrary, the fact thet property i3 mpproprieted for public use az a
state, regional, county, or city park or recrestion area, or wildlife or waterfowl
manageizent area as presently established by the Department of Fish and Game
purszant to Section 1525 of the Fish and Geme Code, or historic site Included in
the Kational Register of Historie Places or state-registered landmarks, of a8 an

ecologieal reserve as provided for in Article 4 (commencing with Sectlon 158) of
Chapter 5 of Division 2 of the Fish and Game Code, establishes a rebuttable pres
sumption of its having been appropriated for the hest and most recensary public

use, The presumiption cstahlished by this section i a presumpiion affecting the
burden of proof. -

(b} When property appropriated for a public use as a stete, reglonal, county, or
clty park or secreation area, or wildlife or waterfow] management area as presently
eatablished by the Department of Fish and Game pursuant to Sectlon 1328 of the
Flgh and Game Code, or hlstorle site ineluded In the Natlonal Reglster of Historie
Places or state-reglatered landmarks, or as an ecological reserve as provided for
i Article 4 {commencing with Section 35803 of Chapter 3 of Divisiona 2 of the Fish
and Game Code, 18 sought to be acquired for atate highway purposes, and such park
or recrestional ares, or wildiife or waierfoss] management ares, or hlsborie aite,
or eeclagleal reserve waas dedicated to or eatabilibed for park or recresational pur-
poses, or ag & wildlife or waterfow! management ared, ¢f 20 A historie site included
in the National Register of Historle Places or state-registeved landmarks, or 28 an
ecological reserve as provided for in Article 4 (commencing with Bection 1880 of
Chapter 5 of Fivision 2 of the Fish and Game Code, prier to the Iajtiaton of high-

. Way route location studies, un setion for deciaratory reliet may be brought only
by the public agency owning such perk or recreations) ares or wildiite or water-
fow! management ares, 0r historle site, or ecological seserve In the snperlor court
to determine the queston of which public use is the best apd poul Decessary pub-
He use for such property. Such actlon for declaratory relief shall be filed and
served within 120 days after written potice to the public agency owning sush park
o pecreatiopal area, or wildlfe or waterfowl management ares, or historie slte_.
or eoological reserve Ly the California Highway Commission that § proposed soute
ar an adopted Toute incindes park lead or recreationsl arcs, or a wildlife or water-
fowl manupement area, or * * ¢ nn_histor!c alte, er sn ecological recerve owned
Ly that ageper. In such declaratory relief aetion, the wesolution of the ¢ommission
shall not e conclusive evidence of the matters set forth in Seetion 103 of the
Streets and Highways Code. Such actiom for deciaratory rellef shall have prefer-
ence over @l uther oivil acilens in the matter of settng the same for hearing ar
tria! to the omd that any such action shall be guickly hweard and detcrmined. If
an action for declaratory relief is not fed and served within such 120-day peried,
the right td bring such action is wilved and the provigione of subdivision (a) shal
not apply. When a declaratory relief action, with respect to such property being
sought tur Lighway perposes, may Lot be brought pursuant to this subdivision, the
provislons of subiivision (e} of this settion shaltl not Rpply.

{Added by Stats.1D88, ¢ 1328, p. 2534, § 1. Amended by StateIO8S, o 357, p 872,

§1; Stais DV7C o B34, p —— § 13




Memorandum 7i-50

EXHIBIT II

§ 1241.9 CODE OF CIVIL PROCEDURE

§ 12308 Prassrvation of certain properiy in !ta gatured coadlition; presuimptlon as
to best pukllc uwss; deciarafory reile! againsi Righway ume

{a) Except gs provided in subdivision {b), notwithstanding any other provision of
law to the contrary, the fact that propérey is owned by a nonprofit organization con-
tributions to which are dedudtible for state amd fedpral income Iax purposes under
the law of this state a&nd of the Tnited States and baving the primary purpese of
preserving sreas in their natural condltion, and that such property Is opep to the
public subject to regsonable restrictions and iz appropriste, und used exciusively,
for ihe preservation of metive plants, er native animals, inciuding, but not limited
to, mammsls, birds, and marine life, or biotie communitics, or geological er geo-
graphical formations of sclentific or cducationul Igteresi; and further that such
property ik irvevoeably dedicated to such usea 5o that npon Hguidation, disselution,
or abandonment of or by the owner, such property will be distributed only to a
fund, foundation, or corporation whose property v lkewise irrcvocably dedicuted
to such ses, or to & governmental agency holding land for such uses; establishes
a rebuttable pregumption of Its heving been sppropriated fur the best and Jnost
necesgary publle use. The presumption established by this section ls a presump-
ilon affecting the burden of proof, .

(L) When property doseribed in aubdivizion {a) is:seugbt to be acquired for state
Lighway purposce, and sych property was cxciuslvdly deveted to a use or uses de-
acribed in subdivision (s} prior o the iuitiatkm of highway route location studies,
an actlon for declaratory rellef may be brought oﬁ by such popprofit organiza-
tion owniag such property in the auperior court to determipe the question of which
public use !y rhe best and most necessary publie use for such property. Such ae
tion for declaratory reiief shall be filed and served within 13} days nfter written

. notice to the monprofit orynalzation ownlng such pruperty by tbe Californda High-

way Comelasior that  proposed rotte or an adopted route includes such prop-
erty owaned by thet organization:; provided that such written notice necd only be
given to nonprofit organizations that are on file with the Iegistrar of Charltable
Trusts of thin state. In such declaratory relief action, the resolution of the com-
mission shall not be conclusive ovidence of the matters sei forth In Scetion 103
of the Streets and Highways Code, Such action for deelaratory relief shall have
preferencs over ali ether efvil actlons in the matter of setting the action for hear-
ing or trial to the end that any such action shall be quickly heard wml determined
if &n action for deslaratory retlef Ia not filed and served wirhin such 120-dsy pe-
riod, the right to bring such sctlon Is walved and the provisionw of subdivision fa)
shall not apply. When & declaratery rellef action, with respect to such propecly
belng suught for highway purposcs, may not be brought purkoant to this subdivision,
the proviatons of subdivislon (a) of this acction shail not mpply.

(Added by Stats. 1970, ¢ 854, p. —, § 2




Memorandum T1-50
EXHIBIT ITI
CODE OF CIVIL PROCEDURE § 1241.7
Staff recommendaticn September 1971

Code of Civil Procedure Section 1241.7 (repealed)

1203 +F+--fa)--Bucept-aa-provided-in-subdivinion-{b)y-netwithetanding
e&ny-other-provisien-ef-iav-t6-the-contraryy-the-Faet-thas-properiy-is
appropriated-fer-pubiie-use-ag-a-giatey-regionaliy- eouniyy-or-eity-pari
ay-reereation-areay-o¥-wiltdiife-or-waterfovl-managerert-ares-as-presensly
egtabliched~-by-the-Bepariment-of-Fich-and-dame-pareuani-so-Seetion-1525
of-the-Fich-and-Same~Codey~ar-higtorie-cite~ineluded-in-the-Nasionai
Register-of-Historie-Places-or-gtate~-registered-landmarkay-or-a8-an
ecolegieal-regerve-ap-provided-for-in-Artiele-4-{ commeneing-vith-Beetion
1580)-ef-Chapter-5-of-Division-2-of-the-Fich-and-Game-~Codey-estabiiskes
a-~rebutiable-precumption-ef-ifs-having-been-approprdased-for-the-beek
and-mest-neecagary-publie-ucer - -The-presumpiion-esiabliched-by-this-gee-
tion-is-a-presunpiien-affeeting-the-burden-of-prosfs

£b)--When-preperty-sppropriated-for-a-publie-use-as-a-statey-regionaly
ecuntyq -ar-eity-pari-or-yeereation-areay-or-wildlife-er-vaterfovl-ganage~
EeRti-aren-as-presently-esgiablished-by-ihe-bBepartments.-of-Figh-and -Gaxe
purseaRs-to-Beetion-1525-0f-the-Figh-and-Game-Codey-or-kistorie-gite
ineluded-in-the-Nationai~Register-of-Historie-Placeg-or-siate-regictered
iendmerkey -or-Re~aR-eeologieal-vecerve-ag-provided-for-in-Artiele-b-

{ copmeneing-with-Seetion-3580)-0f-Chapter-5-of-Pivigion-2-of-the-Fisk-and
dame-odey-ie-soughi-to-be-sequired-for-state-highway-purpocesy-and-sueh
park-er-reereationat-areay-or-vwitdiife-er-waierfovl-Beragenens-areay-or

hiptorie-gitey-or-eecelogical-reperve-vag-dediecated-to-or-esiablished-for
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CODE OF CIVIL PROCEDURE § 1241.7

Staff recommendation September 1971

£er—park-er—reereatienal-yuspeses,-er—as-a-wilélife—er-wateyfewi-ssnage-
meRi-ayesdy-or-as-a-historie-site-ineluded-in-the-Hational-Register-of
Histerie-Plaees-er-state-registereé—iandmarks,—ef-as-an-eeeiegie&l
reaerve-as—yraviéeé-?er-in—Ar%iele-h-Geemmﬁaeiag-with-Seetiea-lsgcé-ef
Ghap%er-5—a?-Divisiea-anef-%he-Fish-aaQ-Game-eeéey-prier-te-the-iaitiatiea
e?-higﬁway-reute~leeatian—s%udiee;-aa-aetiaa—fe?-éeelayatayy-relief-may
be-breught-eniy-by-the-publie-ageney-owning-sueh-park-er-reeveational
area;-er-wiiﬂiife-er-wa%erfawi-man&geaeat—areay-ernhisterie-site,-ar
eeaiegieal—reserve-ia-the-superiar-eeur%—ta-determina—the-questien—ef
whieh-§ublie-use-ie-the-bes%-aad-mes%—neeessary-publie-use-ier-sueh
Propertyr--bueh-aetion-for-deelaratory-reiief-shali-be-filed-apd-served
wi%hin—iQQ-éaye—after-written-aetiee~te-%he—publie-ageaey—awning—sueh
park-er-eeelegieal-?eaerve—by-%he—Gali?eraia-Highway-Gemmissien-tha%—a
proposed-route-or-ar-adepied-route-ineludes-parit- 1ond-or-reereational
areﬁ,-ar-&-wiidlife*er-vaterfew&«management-area,-er-aarhisterie-siteg
ar-an—eeeiegieal-reserve-evaed-by—that-ageaeya--Iﬁ—sueh-deela!a%ery
welief-aetiony-the-regolution-of-the- commission-shall-noi-be-conelugive
eviienee-af-the-ma%ters-set-£er%h-in—Seetien*193-ef-ﬁhe-streets-ana-ﬂigh-
ways-Gade~——Saeh-aetias~far-deelaratery-reiiefushall-have-prefereaee
ever-ali-ether-eivil-aetiona-in-the-maiter-of-sebiing-the-same-for-hear-
ing-er-trial-te-the-end-thas-any-suek-aetion-chall-be-quiekly-heard-and
determined.--If-an-aetion-for-deelarntory-relief-ig-net-Filed-and-sewrved
wi%hin-sueh-lQQ-éay-ﬁeriad;-the-righ%-te-briag-sueh-ae%ieneia-wai?ed-and
the-provisions-of-subdivisien-{aj-chall-nes-apply«--When-a-deelaratory

-



CODE OF CIVIL PROCEDURE § 1241.7

Staff recommendation September 1971

relief-netions-vwith-respeas-1o-sueh-property-being-soughi- for-highway
Parposesy-may-noi-be-brevughi-parcuani-te-thic-subdivision;-the-pro-

visieons-of-cubdivision-{aj-of-thic-seetion-shalli-not-apply.

Comment. Section 1241.7 is superseded by Section 454.5 of the Eminent

Domain Code and Section 103.5 of the Streets and Highways Code.



CODE OF CIVIL PROCEDURE § 1241.9

Staff recommendation September 1971

Code of Civil Procedure Section 1241.9 (repealed)

1843 -0+--{a)--Exeept-as-provided-in-subdivision-{b);-notwithetanding
any-other-previgien-ef-lav-to-the-eonirarys-the-faet-that-properiy-is
owned-by-a-soaprofit-orgonieation- eontributions-so-which-are-deduetibie
for-gtate-and-federal-ineome-tax-parpeses-under-the-law-ef-thig-state
&aﬂ-af—the-eniteﬂ-seates-anﬁ-h&ving-the-primarngufpeee-e?—preserviag
aweas-in-sheir-ratural-eonditiony-and-that- sueh-property-is-open-to-the
pubdie-subjees-to-reasemable-rectriesions-and-is-appropriatey-and-used
exelusivelyy-fer-the-preservatien-ef-aative—plaats,-a?-aa%ive-aaimalsy
#neludingy-but-ret-limited-toy-mammaley-birds;-and-marine-1ifey-or-biotie
eeHEMRitiesy -or-geotogieal-er-geographical-formationa-of -selientific-or
edueationat-interess;-and-further-that-cueh-property-ie-irrevoeably-dedi-
eated-te-sueh-uses-go-that-upen-liquidationy-disselntiony-or-abandenment
ef-or-by-the-owners-cueh-properiy-will-be-disiributed-only-to-a-fund,
foundationy-or-eerperation-vhose-properiy-ie-1ikevise-irrevoeably-dedi-
eated-t6-gueh-ueesy -or-io-a-governmental-ageney-holding-1and- for-sueh
usesj-establishes-a-rebuttabie-precumpsion-of-its-having-been-appropriated
far»the-best-anﬂ-mss%—neeessary—@ﬁblie-ueee--Qhe-pyeaumptien—estabiished
by-this-gecsion-is-a-presunpiion-affeeting-the-burden-of -preef.

(b;--Hhen-greperty«deseriheé-in—subdivisien—Ea)-is-seught-te-be
aequired—fer—sta%e-highway-purpeees;—aaé-sueh—greperty-was-exelusively
deveted-to-a-use-or-uses-deseribed-in-subdivision-{a}-prior-to-the-initia-
$i0n-of-highway-reute-loeation-studies;-an-aetion-for-deeloratory-relief

may-be-breught-ealy-hy*sueh-nenpre?it-erganiza%ien-ewniﬂg-suehpprsperty
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COMPREHENSIVE STATUTE § 1241.9

Staff recommendation September 1971

in-the-superior-court-te-dedermine-the-question-of-which-pubiie-use-isg
the-best-and-most-neeessary-puklie-nde-for-sueh-preperiy---Lueh-aetion
fer-deelaratery-retief-ghall-be-filed-and-cerved-within-120-days-afier
wriiteR-notice- to-the-nonprefii-organication-owning- sueh-properiy-by
the-galifernia-Highway-Cormicaion-tha £-8 -proposed- - reute-or-an-adopied
reute-inetudes-suek-property-ovhned-by-that-organisations -previded-that
sveh-writien-petice-need-oniy-be-given-to-ronprofii-erganisations-1hat
are-eu-fite-wikk-the-Regissrar-of-Charitable-Trusts-ef-this-states--In
gueh-deelaratory-relief-setiony-she-regolution-of-the-commission-shall
nos-be-eoneiusive-evidenece-of-the-patters~sei-forth-in-peetion-103-af
the-Biveets-apd-Highwaye-Coder~-Sueh-aetion-for-deelaratary-relief-shadd
Rave-preferenee-over-ali-othey-eivii-oetiong-in-the-miber-of-sesting
the-aetion-for-kearing-or-drial-te-the-end-that-any-cueh-aetign-shali-kbe
guiekiy-heayd-and-determineds--If-gn-aection-for~deelaratory-reliof-is
not-fited-and-served-within-snek-220-day-periedy-the-right-to-bring
sueh-aetion-is-waived-and-the-provisienc-of-cubdivision-{aJ-shall-nes
BPPiY~~-When-a-deelaratery-retief-aesiony-with-recpeet-to- suech-property
being-sought-for-Righvay-parpesesy -may-uoi-be-brought-pursuant-to-this
subdivigiony-the-provisiens-ef-subdivision-(a)-ef-this-seetion-shalli-ned

appiy~

Comment. Section 1241.9 is superseded by Section 453.5 of the Eminent

Domain Code and Section 103.5 of the Streets and Highways Code.



COMPREHENSIVE STATUTE § 453.5

Staff recommendation September 1971

§ 453.5. Preservation of certain property in its natural condition; pre-
sumption as 1o best public use

k53.5. FExcept as provided in Section 103.5 of the Streets and
Highways Code, notwithstanding any other provision of law, the fact
that property is owned by a nonprofit organization contritmtions to
which are deductible for state and federal income tax purposes under
the laws of this state and of the United States and having the primary
purpose of preserving areas in their natural condition, and that such
property is open to the public subject to reasonable restrictions and
is appropriate, and used exclusively for the preservation of native
plants, or native animals, including but not limited to, mamnmals,
birds, and marine life, or biotic commnities, or geoclogical or geograph-
ical formations of scientific or educational interest; and further that
such property is irrevocably dedicated to such uses so that upon
liquidation, dissolution, or abandonment of or by the owner, such
property will be distributed only to a fund, foundation, or corporation
whose property is likewise irrevocably dedicated to such uses, or to
a governmental sgency holding land for such uses, establishes a rebut-
table presumption of its having been appropriated for the best and most
necessary public use. The presumption established by this section is

a presumption affecting the burden of proof.

Comment. Section 453.5 continues without substantive change the pro-
visions of subdivision (4} of former Section 1241.9 of the Code of Civil Pro-
cedure. For special procedural limitations where the property described 1s
sought to be taken for state highway purposes, see Section 103.5 of the

Streets and Highways Code.
B



COMPREHENSIVE STATUTE § 454.5

Staff recommendation September 1971

§ 45k.5. Ppark property; presumption as to best public use

ys5h.5. Except as provided in Section 103.5 of the Streets and
Highways Code, notwithstanding any other provision of law, the fact
that property is appropriated for public use as a state, regional,
county, or city park or recreatlon area, or historic site included
in the National Register of Historic Places or state-registered land-
marks, or state wildlife or waterfowl management area, or state
ecological preserve, establishes a rebuttable presumption of its
having been appropriated for the best and most necessary public use.
The presumption established by this section is a presumption affect-

ing the burden of proof.

Comment. Section 454.5 contimes without substantive change the pro-
visions of subdivision (a) of former Section 1241.7 of the Code of Civil
Procedure. The term "wildlife or waterfowl management area" refers to an
area as provided for in Article 2 (commencing with Section 1525) of Chapter
5 of Division 2 of the Fish and Game Code. The term "ecological preserve"
refers to an area as provided for in Article 4 (commencing with Section
1580) of that same chapter of the Fish and Game Code. TFor special procedural
limitations where the property described is sought to be taken for state

highway purposes, see Section 103.5 of the Streets and Highways Code.



STEEETS & HICHWAYS CODE § 103.5

Staff recommendation September 1971

Streets & Highways Code § 103.5 (amended)

Sec. . Section 103.5 of the Streets and Highways Code is
amended to read:

103.5. igl The real property which the department may scquire
by eminent domain, or otherwise, includes any property dedicated to
park purposes, however it mey have been dedicated, when the commission
has determined by eueh resolution that such property is necessary for
state highway purposes.

(b) When property described in Section 453.5 or Section 454.5

of the Bminent Domain Code is sought to be acquired for state highway

purposes, and such property was dedicated or devoted to the uses

described in those sections, prior to the initiation of highway route

location studies, an action for declaratory relief may be brought only

by the public agency or nonprofit organization owning such property in

the superior court to determine the guestion of which public use is the

best and most necessary public use for such property. Such action for

declaratory relief shall be filed and served within 120 days after

written notice to the public agency or nonprofit organization owning

such property by the commission that a proposed route or an adopted

route includes such property; provided that such written notice need

only be given to nonprofit organizations that are on Ffile with the

Registrar of Charitable Trusts of this state, In such declaratory

relief action, the resclution of the commission shall not be conclusive

evidence of the matters set forth in Section 103, Such action for

8.



STREETS & HIGHWAYS CODE § 103.5

Staff recommendation September 1971

declaratory relief shall have preference over all other civil actions

in the matter of setting the action for hearing or trial to the end

that any such action shall be guickly heard and determined. If an

action for declaratory relief is not filed and served within such 120-

day period, the right to bring such action is waived and the provisions

of Sections 453.5 and 454.5 of the Eminent Domain Code shall not apply.

When a declaratory relief action, with respect to such property being

sought for highway purposes, may not be brought pursuant to this sece

tion, the provisions of Sections 453.5 and 454.5 of the Fminent Domain

Code do not apply.

Comment. Subdivision (b) of Section 103.5 continues without substantive
change the provizions of subdivision {b) of former Sections 12k1,7 and 1241.9
of the Code of Civil Procedure. These provisions set forth significant DProm
cedural limitetions on the rights granted under Sectiors 453.5 and 454.5 of

the Eminent Domain Code.



Memorandum ¥1-50
EXHIBIT 1V
CORDEMNATION OF LAND "SHOWN AS A SQUARE OR

OTHER OPEN SPACE"

Section 1245.4 of the Code of Civil Procedure authorizes a municipal
corporation seeking to condemn land or an interest in land which is shown
upon a map, recorded for more than 50 years, as a “"square" or other open
space without other indication of the uses or purposes for the land and for
which no deed, offer of dedication, or other similar instrument has been
found in the office of the county recorder, to join the county in which the
land is located and the State of California in the condemmation proceedings

to determine the title to the land and the purposes to which the land may be

put.l

1. Section 12%5.4 reads as follows:

Whenever in any proceeding brought under this title in vhich
any municipal corporation is the plaintiff 1%t is sought to condemn
to public use any land or any remainder, reversion, easement, or
other estate therein, which land is shown upon any filed or recorded
map as & 'square" or other open space without any further words
specifying the intentions of the owners thereof filing such map
with respect thereto or the uses or purposes for which the same may
have been abandoned or dedicated, and no deed, offer of dedication
or other instrument appears of record in the office of the county
recorder showlng or indicating the uses or purposes for which the
same may have been abandoned or dedicated and such map has been on
file or on record for more than 50 years, the plaintiff may in said
proceeding seek a judgment against the county in which the land is
located and the inhabitants therecf and against the State of Cali-
fornia and the people thereof, determining its title thereto, the
uses or trusts, if any, under which it holds the same, and the
purposes to which it may put the same. Authority is hereby granted
in any such proceeding to sue the State of California and in any
such proceeding service of process shall be made upon the Attorney
General and the Director of General Services. In any such action
the Attorney General shall represent the State of California in its
sovereign and in its proprietary capacity and alsc the people of the
State of California as the beneficiaries of any trust under which
said land is, or is alleged to be, held. Any judgment rendered in
such proceeding shall be conclusive upon the State of (alifornia and
the people thereof and upon the county in which said land is located
and the inhabitants thereof, if said county is made a2 party to said
proceedings.

-]l




2
Sections 50530-50533 of the Govermment Code authorize a city or county

to erect a public building on a public square after acguiring "by purchase,
condemnation, or otherwise all culstanding titles, reversions, easements,

lt3

or other interest in or to the public square. Thus, under these sections,
after a city in which a square is located has acguired all outstanding
interests in the square, the city may grant or lease the property to the
county for erection of a county courthouse or other public bhuilding.

The act enacting Sections 50530-50533h was Tiled in the Office of the
Secretary of State on the same day as the act which enacted Section lEhB.h.S
Subsequently Sections 50530 through 50533 received judical mention in City

of Marysville v. Boyﬂ.6 Here, the Court of Appeal issued a writ of mandstie

compelling the city clerk to execute a deed of "Cortez Square"” to the county
for the purpose of erecting a county courthouse. The city, having acquired
by condemnation all rights and interests in Cortez Square, the court held it

had a right to convey the property to the county. In passing, Sections

2. See Govt. Code § 50001 (defining "local agency” to mean county, city,
or city and county).

3. See Govt. Code § 50531,

4, Cal. Stats. 1949, Ch. 1146, p. 2046, Another act filed with the Secretary
of State on the same day provided a procedure whereby unknown persons
could be named as defendants in an eminent domain proceeding and a
Judgment conclusive on all persons claiming any interest in the property
condemned could be obtained. Cal. Stats. 19%9, Ch. 1145, p. 2okk
{enacting Code Civ. Proc. § 1245.3).

5. Cal. Stats. 1949, Ch. 1ikk, p. 2043.

6. 181 Cal. App.2d 755, 5 Cal. Rptr. 598 {1960).
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50530~50533 were held inapplicable, even though the city had complied with
those provisions, because the city was a freehold charter city and could
dispose of the property subject only to such limitations as were contained
in its charter (the charter contained nc limitations). This legislative
and judicial history compel the conclusion that Section 1245.4 and Sections
50530-50533 were enacted to facilitate this plan for the City of Marysville
to condemn Cortez Square and convey it to the county of Yuba for the purpose
of erecting a county courthouse. In view of the conditions which must be
met in order to make Section 1245.4 applicable in any other case, it is
highly improbable that this section will ever be used or useful again, and
the entire piece of legislation serves as a classic example of special

legislation that should he exorcised from the general codes.7

7. While Section 1245.4 is too narrowly drawn to offer any more than the
remotest chance of future applicability, the apparent purpose behind
ite enactment suggests that the ability to join all persons or
entities, private or public, with a possible interest in property
sought to be condemned should be made clear in a comprehensive revision
of the procedural aspects of condemnstion law.
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